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SUIT AGAINST INDEMNITY COMPANY FOR 
NEGLIGENCE IN TAKING CHARGE OF 
AND DEFENDING ACTION AGAINST 
INDEMNITEE. 


. 


In Attleboro Manufacturing Company v. 
Frankfort Marine, Accident & Plate Glass 
Insurance Company, 240 Fed. 575, decided 
by First Circuit Court of Appeals, there is 
an interesting discussion of the relations of 
the attorney employed by an indemnity 
company in an employers’ liability policy 
to the indemnitee and whether his conduct 
in and about a claim of an employe for 
damages gave an action in tort or upon con- 
tract. , 


The facts show, that an employer was 
sued by his employe; that an attorney for 
an indemnity company under provisions of 
its policy to indemnify took charge of all 
negotiations to bring about a settlement, 
and, failing to bring about such settlement, 
took charge of the trial of the suit. There 
was a verdict for over three times the 
amount of the policy, which employer paid. 
Then the company paid to the employer the 
full face of the policy. 


Afterwards the employer brought suit 
against the indemnity company for dam- 
ages for its negligence in and about nego- 
tiations for compromise and the manage- 
ment of the defense and with not exer- 
cising a reasonable degree of care, skill 
and diligence for the protection of indem- 
nitee’s interest, especially in not giving in- 
demnitee any opportunity to act upon 
offers for the settlement of the claim sued 
upon. 

As to relation of the attorney employed 
to take charge of the suit by the employe, 
it was said the indemnity company did not 
become indemnitee’s agent, and therefore 
the attorney it employed was not indemni- 





tee’s attorney. The company, said the 


court, “stood rather in .the position of an 
independent contractor, for it was given the 
control of the defense and settlement of the 
suit and was in no wise subject to the plain- 
tiff’s direction. Furthermore, Mr. Spring, 
who was employed by the company to pre- 
pare and present the defense in the em- 
ploye’s suit was not the indemnitee’s agent 
or his sub-agent. * * * The indemnitee did 
not select him and had no authority over 
him. ‘The company had the exclusive con- 
trol of the defense, which carried with it 
the right to employ whomsoever it chose as 
its attorney and to direct him in the man- 
agement of the case as it saw fit. * * * 
Apart from its duty to exercise due care, 
the company was not required to employ 
an attorney at law to act for it out of court 
in preparing the defense or in court to pre- 
sent the defense. It was no doubt a pru- 
dent thing to employ a skilled agent, as it 
usually is when dealing with a matter call- 
ing for special knowledge and skill.” 


Apart from the fact that the court im- 
pliedly announces, in effect, that if A sues 
3, B has full right to employ an independ- 
ent contractor to maintain a case in court 
despite the wish of either A or B to settle 
same and thus to prevent the end ex- 
pressed in the maxim interest reipublicae 
sit finis litium, this statement is lucid and 
and the question whether the 
right of action should be in tort or con- 
tract is comparatively unimportant, at least 
in code states. 


strong, 


But why, if the indemnitor could do as 
it pleased about negotiation and settlement 
should it be under any obligation to report 
anything to indemnitee about offers of set- 
tlement? And yet indemnitee had judg- 
ment against indemnitor, because, as we 
gather the facts, he was not given oppor- 
tunity to consider offers of settlement, and, 
as he had judgment for only a_ part 
of what he sued for, the case was reversed 
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on his cross-writ of error for wrongful ex- 
clusion of evidence offered by him. 


It was said: “Certain declarations bear- 
ing upon the negligence charged purporting 
to be declarations made by indemnitor’s 
attorney while taking part in negotiations 
for a settlement of the suit and explana- 
tory of his action at that time, were of- 
fered in evidence by indemnitee and ex- 
cluded.” This was held to be error. 


Evidently the court’s statement in the 
excerpt first above made has an exception 
to it, and that is that fairly the gen- 
eral power in these forms of contract 
should be reasonably construed. Take for 
example this case, where there must have 
been damages claimed in several times the 
amount of the indemnity, which was paid. 
If the indemnitor is absolutely to control 
in such a suit, its liability ought to be 
measured by the amount of the entire re- 
covery and not by what is fixed in its bond. 


3ut, if the bond is the measure of dam- 
ages, leaving out all barratrous aspects of 
such contracts, is it all right for indemni- 
tor to control the litigation, the negotia- 
tion and everything else? 


Is it reasonable, conSidering that the in- 
demnitor is a paid surety, that he should 
have any right of absolute control of any 
litigation that may involve indemnitee be- 
yond the limit of indemnitor’s expressed 
liability? Suppose indemnitee is sued for 
ten times the amount of bond, shall the in- 
demnitor stand or be allowed to stand in 
the way of an acceptable compromise on 
some possibility that there may be a judg- 
ment for a sum less than the bond or for 
nothing? An answer in the affirmative to 
this question puts a temptation in the in- 
demnitee to cut loose from the bond and 
settle on his own account. This is not pre- 
sumably intended, because no forfeiture 
ought to be brought about by the indemni- 
tee reasonably caring for his interests after 
the condition of liability upon the bond 
has supervened. 





NOTES OF IMPORTANT DECISIONS. 


MASTER AND SERVANT—ASSUMPTION 
OF RISK IN “STRAIN CASES.”—Under this 
title we considered a decision of Montana Su- 
preme Court in 84 Cent. L. J. 320. We there 
took the position that the rule adopted by 
some state courts that it is an obvious danger 
for one to attempt to lift a heavy object which 
brings injury from “strain” was not well based. 
The Montana court was not in accord with that 
rule, and here we find a case under federal 
Employers’ Liability Act in which the federal 
Supreme Court may be thought to be in agree- 
ment with the Montana court and against the 
rule spoken of. Seaboard A. L. Ry. v. Lorick, 
37 Sup. Ct. 440. 


The facts show that a car inspector under- 
took to make repairs to a car coupler, as it 
was his duty to. To do this a jack was need- 
ed, and for this he had repeatedly asked to 
have furnished him, and one had been prom- 
ised him a few weeks before, but it had not 
been furnished. He sat down by the car coup- 
ler, raised it with his shoulder and was thereby 
seriously strained. Request for. instruction 
that there had been assumption of risk being 
overruled, the case was submitted to the jury, 
which gave a verdict for plaintiff. It was said 
there was “no clear and palpable error which 
would justify us in disturbing that ruling.” 


But it was very clear that the court must 
have thought the danger of suffering a strain 
was not obvious, for even on a promise by the 
master to remedy a defect, a servant has no 
right to incur an obvious danger. Therefore, 
to lift a heavy object is not an obvious dan- 
ger “to any person of common understanding,” 
as the rule we are speaking of says. 


WORKMEN’S COMPENSATION ACT-—-DIS- 


TINCT INJURIES FOR WHICH COMPENSA- - 


TION IS CLAIMED.—In State ex rel. v. Dis- 
trict Court, 162 N. W. 527, decided by Supreme 
Court of Minnesota, the facts show, that relator 
received two distinct injuries and claimed com- 
pensation therefor to run concurrently, one for 
35 and the other for 60 weeks, each respective- 
ly entitling relator to 50 per cent of his weekly 
wage. The lower court accordingly rendered 
judgment for 100 per cent for 35 weeks, and 
50 per cent for the remaining 25 weeks. This 
holding was held error and that payments 
should be made for the separate injuries for 
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95 weeks, at 50 per cent of his weekly wage; 
that is to say, one period should follow the 
other. 

This change of judgment was made because 
the statute also provided that maximum com- 
pensation for injuries of the character of those 
here involved shall not exceed $10 per week for 
a period not exceeding 300 weeks. 

This provision evidently intends to combine 
several injuries in one weekly payment but 
the limit of the number of weeks appears to 
be open. Suppose, as in this case, it were fig- 
ured as the Supreme Court did figure, that 
there should be 95 weeks at $7.50 per week. 
If a maximum of $10 per week were allowed, 
the same aggregate would be paid, but in less 
than 95 weeks. If one received a dozen dis- 
tinct injuries, his. compensation would come 
to no more than if a less number were suf- 
fered, provided the aggregate of weeks reached 
300. Furthermore, it is not the same thing to 
postpone weekly payments on an injury, unless 
under the statutory rule provided, as it is to 
begin payments immediately. 

Another thought is suggested by this statute, 
and that is, suppose the injuries are successive 
and not contemporaneous? If the employe 
asks for his allowance on the first in order of 
occurrence, and then for the other, may not 
his second allowance bring him up to his limit 
per week and make what remains to be paid 
follow in a reduced amount afterwards for 
enough weeks to pay the entire award? 


CHATTEL MORTGAGE—CROPPER’S IN- 
TEREST SUBJECT BEFORE DIVISION AND 
AFTER, THOUGH REPRESENTED BY ELE- 
VATOR TICKETS.—North Dakota Supreme 
Court takes for granted, without discussion, 
that where grain is stored in a public elevator 
by lessors of the land on which it is raised 
and tickets issued therefor, according to the 
respective interests of lessors and tenant, this 
is a division of the grain and nothing more. 
In other words, though the mass stored loses 
its identity in storage with other grain, there 
is not a confusion of goods in the ordinary 
sense of the term, as if the lessors had sold 
to another and then settled with the tenant 
for his share of the proceeds. Minneapolis 
Grain Store Co. v. Branum, 162 N. W. 543. 

This feature is merely adverted to, without 
the court having considered it, and probably 
very rightly, though the answer of the garnish- 
ing creditor of the tenant seems, by general 
language, at least, to have raised the question, 
that an antecedent chattel mortgage attached 
to the grain before the mingling and not to the 





grain represented by storage tickets. It easily 
may be understood, that public policy in the 
great Northwest grain country, which abounds 
in great elevators, along with judicial cogniz- 
ance of a method of doing business and regard- 
ing these elevators as public service com- 
panies, would deem storage tickets as standing 
for the identical grain that has been stored. 
The court ruling this case appears, at least, 
thus to assume. 

On this assumption it discusses the question 
of priority between a chattel mortgage given by 
a tenant before the crop of grain was raised 
and harvested on the land where it was to be 
grown and a plaintiff creditor garnishing the 
grain after its storage in an elevator, the ele- 
vator company being the garnishee. In the 
case there is considered a covenant that the 
title and possession of all the crop to be raised 
and grown shall remain in the landlord until 
division thereof between the landlord and the 
cropper. 

After elaborate consideration, involving over- 
ruling of prior decision, the court held, that 
the chattel mortgage attached to the grain as 
soon as it came into existence, the covenant 
to the contrary notwithstanding. This was 
said to represent intention in the lease and 
the covenant was merely by way of security 
to the landlord. 

What the court says as to coming into exist- 
ence is interesting and we excerpt it from the 
opinion: “We think that our very senses under- 
stand that when we see a field of grain stand- 
ing in its green condition, where from the time 
it just appears above ground until the same 
attains its full growth, that there is something 
in actual and potential existence. If, for in- 
stance, we see a field of wheat, luxuriant in 
growth standing 10 or 15 inches high, we can- 
not say that there is not something in actual 
and potential existence; neither can we say it 
is of no value. Up to this point it probably 
cost the filler of the soil from $5 to $8 per acre 
to prepare the ground, plant the seed, and 
nurture this crop to its present state. Can it 
be said then that such crop, though immature, 
is not in existence and of some value? When 
a field of wheat has reached this stage of ma- 
turity, and at any time before this stage, it 
could and often is the subject of sale. There- 
fore, such growing crops before maturity are in 
existence and have value, and are personal 
property, and are sufficient to support a lien 
of a chattel mortgage.” 

This is not so poetical as to derogate from 
passionless principle, and it stands for justice 
and contractual intent. 
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TREATIES AND STATE LAWS. 


Section 2 of Art. I], of the Constitu- 
tion of the United States provides: “He 
(the president) shall have power, by and 
with the advice and consent of the Sen- 
ate, to make treaties, provided two-thirds 
of the Senators present concur.” In Sec- 
tion 10 of Art. I, this power is expressly 
prohibited to the states. Under section 
2 of Art. ILI, the judicial power of the 
United States is extended to all cases 
arising under treaties. And in Art. VI 
it is provided: “This Constitution, and 
the laws of the United States which shall 
be made in pursuance thereof, and_ all 
treaties made, or which shall be made, 
under the authority of the United States 
shall be the supreme law of the land; 
and the judges in every state shall be 
bound thereby, anything in the Consti- 
tution or laws of any state to the con- 
trary notwithstanding.” 


These are the only places in the Con- 
stitution where treaties or the treaty- 
making power is expressly referred to. 
And, as it- can readily be seen, the Con- 
stitution itself contains no express limi- 
tation of this power. It is pretty gen- 
erally conceded, however, that there are 
certain implied limitations. In section 
455 of his able work on the Treaty-Mak- 
ing Power of the United States, Mr. 
Charles Henry Butler says that the fact 
that the United States is a Constitutional 
Government precludes the idea of any 
absolutely unlimited power existing; and 
that this rule applies to the treaty-making 
power as it does to every other power 
vested in the Central Government; that 
the question is not whether the power is 
limited or unlimited, but at what point 
do the limitations begin. 


It is now well settled that a treaty may 
supersede a prior act of Congress, and 
that a subsequent act of Congress may 


(1) U. S. v. Lee Yen Tai, 185 U. S, 213, 221, 
46 L. Ed. 878, 883. 





supersede a prior treaty, the effect of the 
latter as being a breach of public faith 
and national honor and a provocation of 
war being a question for the political de- 
partment of the government, and not for 
the courts.*. A treaty calling for the ap- 
propriation of money or requiring Con- 
gressional legislation to carry into effect 
the stipulations thereof does not become 
operative or a part of the law of the land 
until the necessary appropriation be 
made, or legislation enacted by Congress.* 
And Congress, or either house thereof, 
may obstruct the treaty by failure to 
enact the necessary legislation. 


In regard to limitations on the treaty- 
making power generally, statements . of 
Prof. Story and Justice Field appear to 
be frequently quoted. The former, in his 
work on the Constitution,* said: 


“But though the power (treaty-making 
power) is thus general and unrestricted, 
it is not to be so construed as to destroy 
the fundamental laws df the State. A 
power given by the Constitution cannot 
be construed to authorize a destruction 
of other powers given in the same instru- 
ment.” 


And the latter, in the case of Geof- 
roy v. Riggs,® said: 


“That the treaty power of the United 
States extends to all proper subjects of 
negotiation between our government and 
the governments of other nations is clear. 
* * * The treaty power, as expressed in 
the Constitution, is in terms unlimited 
except by those restraints which are 
found in that instrument against the ac- 
tion of the government or of its depart- 
ments, and those arising from the nature 
of the government itself and that of the 
states. It would not be contended that 
it extends so far as to authorize what the 
Constitution forbids, or a change in the 
character of the government or in that of 
one of the states. * * * But with these 


(2) Thomas v. Gay, 169 U. S. 264; Chinese 
Exclusion Cases, 130 U. S 581. 

(3) Turner v. Am. Bap. Miss. Un., 5 McLean 
344; Whitney v. Robertson, 124 U. S, 190. 

(4) 8rd Ed., § 1508. 

(5) 1383 U. S. 258. 
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exceptions, it is not perceived that there 
is any limit to the questions which can 
be adjusted touching any matter which is 
“properly the subject of negotiation with 
a foreign country.” 

These statements of Prof. Story and 
Justice Field appear to have been pretty 
generally accepted as correctly defining 
generally the limitations of the treaty- 
making power. And it would probably 
not now be seriously disputed, except by 
extreme broad constructionists, that if a 
treaty ever should be made attempting 
to bind the Government of the United 
States to change its government or that 
of any state to a monarchical form, or to 
enter into a war, or to keep a standing 
army of a certain size, or grant a title of 
nobility, or do many other things sug- 
gested by the remarks of Story and Field 
as an improper exercise of this power, 
such a treaty would be void. 


But are there any limitations on the 


treaty-making power arising out of the 


powers reserved to the states by the 
Tenth Amendment? If so, what are they 
and where do they begin? These are 
questions that have been much debated 
but remain unsettled. No treaty has ever 
been declared void by any United States 
court and only indirectly by any state 
court. On the other hand, both federal 
and state courts have repeatedly held 
state laws conflicting with treaty provi- 
sions to be void and the treaty to be the 
supreme law of the land. 


The Supreme Court of the United 
States passed upon the question of a con- 
flict between a treaty and a state law be- 
fore the close of Washington’s second 
term, in the celebrated case of Ware v. 
Hylton. In this case certain British 
creditors sued certain American debtors 
‘on a debt contracted before the Revolu- 
tion. The defendants pleaded in bar a 
payment of part of the debt sued on into 
the loan office of the State of Virginia 


(6) 3 Dall. 199, 1 L. Ed. 568. 





under a law of that state enacted in 1777, 
which provided that any citizen of Vir- 
ginia owing a debt to a British subject 
might pay the same, or any part thereof, 
into the loan office of the commonwealth, 
receive a certificate therefor, and be dis- 
charged from the debt to the extent of the 
payment, and the money paid to the state 
to be subject to the future action of the 
legislature. It was contended by plain- 
tiffs that this plea-was no bar because of 
the fourth article of the Definitive Treaty 
of Peace of 1783, with Great Britain 
which provides: “It is agreed that cred- 
itors on either side shall meet with no 
lawful impediment to the recovery of the 
full value in sterling money of all bona 
fide debts heretofore contracted ;” and the 
sixth article of the Constitution of the 
United States making treaties the su- 
preme law of the land. 


Coming, as it did, so soon after the Rev- 
olution, considerable feeling was aroused 
over this case, and it created great interest 
everywhere. Patrick Henry was one of the 
counsel for the American debtors in the case 
in the circuit court and John Marshall ap- 
peared as one of their counsel in the Su- 
preme Court. Chief Justice Jay did not sit 
in this case, Justices Wilson and Paterson 
had been members of the Federal Con- 
stitutional Convention and Justice Iredell 
a member of the Convention of North 
Carolina, ratifying the Constitution. It 
appears that Marshall did not argue the 
question of conflict between the treaty 
and state law, but based his case on the 
proposition that at the time the treaty 
was made there was no “debt” for the 
reason that it had theretofore been legal- 
ly confiscated and hence the treaty did 
not apply. The Supreme Court reversed 
the circuit court and gave judgment for 
the British creditors for the full amount. 
Separate opinions were delivered by the 
five judges sitting in the case, Iredell 
alone dissenting, and he did not base his 
dissent on any limitation of the treaty- 
making power. The longest and most 
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able opinion was delivered by Justice 
Chase, who held that Virginia, in 1777, 
had the power to confiscate debts of Brit- 
ish subjects; that the law in question 
did confiscate debts; and that the treaty 
annulled the law and revived the debt 
and the treaty, under the Constitution, 
was the supreme law of the land. Justices 
Wilson, Paterson and Cushing concurred 
in the judgment on the several grounds 
that Virginia had no power to confiscate 
debts; that the law in question did not 
amount to a confiscation; and that Vir- 
ginia herself was a party to the treaty in 
question ; but they all stated emphatically 
that treaties superseded state laws con- 
flicting therewith. Said Justice Cushing: 
“The state may make what rules it 
pleases, and these rules must necessarily 
have place within itself. But here is a 
treaty, the supreme law, which overrules all 
state laws upon the subject.” The decision 
in this case was not only right and just, and 
sound legally, but also courageous, and it 
did much toward creating respect for the 
new Government and its great Court. 


The Supreme Court of the United States, 
and courts of last resort in many of the 
states, have uniformly held that treaty pro- 
visions giving aliens the right to inherit 
property supersede all state constitutions 
and laws to the contrary. In no case has 
the power of the general government to 
supersede state laws by this class of treaties 
ever been questioned, but in all of the cases 
above mentioned the full limit and extent of 


(7) The leading federal cases are Fairfax v. 
Hunter, 7 Cranch 603, Story, J., decided in 1812, 
and involving treaties with Great Britain; Chirac 
v. Chirac, 2 Wheat. 259, Marshall, C. J., decided 
in 1817 and involving a treaty with France; 
Hauenstein v. Lynham, 100 U. S. 483, Swayne, J., 
decided in 1879 and involving a treaty with 
Switzerland; and Geofroy v. Riggs, 133 U. S. 258, 
Field, J., decided in 1889 and involving a treaty 
with France. Decisions of state courts have 
been made in Delaware, Illinois, Iowa, Kentucky, 
Maryland, Massachusetts, Michigan, Nebraska, 
New York, North Carolina, South Carolina, Ten- 
nessee, and even in California, and possibly 
other states. These cases are cited 38 Cyc. 977, 
in Chap. X of Mr. Butler’s work, and Chap. IX of 
Mr. Devlin’s work, on the Treaty-making Power. 





the treaty-making power in this respect is 
admitted and sustained in very emphatic 
terms. Very peculiarly, in view of some 
of their later anti-alien legislation, this is 
the case even in some of the early California 
decisions.* 


It is a well-established rule of construc- 
tion of treaties that where a treaty admits 
of two constructions, one restrictive as to 
the rights that may be claimed under it, and 
the other liberal, the latter is to be pre- 
ferred. This rule is peculiarly applicable 
in cases of treaties relating to commercial 
and property rights of aliens. This rule 
was applied to its full extent in Hauenstein 
v. Lynham.’® It was also applied in the 
case of University v. Miller,’* where the 
court held that the word “effects” in a 
treaty with Netherlands embraced real 
property, the court saying that treaties 
should receive an extended and liberal con- 
struction, and not like contracts between 
individuals; and further, that if the word 
“effects” had not been intended to embrace 
immovables nothing at all was granted by 
the use of this word, as alienage was no 
bar to the inheritance of movables, under 
the law of North Carolina. The Supreme 
Court of Illinois followed this same rule in 
construing the treaty of 1827 with Sweden, 


‘in the case of Adams v. Akerlund,” an ex- 


haustive and well-reasoned case, in which it 
was held that the word “biens” in the 
French draft of the treaty, which appeared 
as “effects” in the English version, when 
construed with other words in the treaty 
(such as “heirs” and “succession” and “in- 
heritances”), embraced real estate. The 
Kansas Supreme Court, however, in John- 
son v. Olson*® held that this same treaty 
with Sweden did not embrace real estate, 
the court reasoning that, as the treaty was 


(8) See opinions in People v. Gerke, 5 Cal. 
381. 

(9) Hauenstein v, Lynham, and Geofroy v. 
Riggs, supra, 

(10) 

(11) 

(12) 

(13) 


Supra. 

“x C.. 208. 

168 Ill. 632, 48 N. 
92 Kan. 819. 


E. 454. 
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written in both French and English and 


the two versions should be construed to- 
_ gether, as one instrument, and as under the 
civil law the word “biens” sometimes was 
construed to embrace movables, only, and 
under the common law the English works 
“goods and effects’ referred to movables 
only, there could be little doubt that the 
treaty was intended to embrace only per- 
sonal property. In the Kansas case the 
court disapproved the Illinois case above 
mentioned and followed the lowa case of 
Meier v. Lee,** where this same treaty was 
held not to embrace real estate. But very 
singularly, in January, 1915, six months 
after the decision in the Kansas case, the 
Supreme Court of Iowa again construed 
this same treaty with Sweden, overruled 
Meier v. Lee, followed the Illinois case, and 


held that this treaty did embrace real es- 
tate.*44 


Henry St. George Tucker, an extreme 
strict constructionist of the treaty-making 


power, in Chap. VI. of his recent work, 
“Limitations on the Treaty-Making Pow- 
er,” contends that the numerous decisions 
upholding the rights of aliens to inherit 
property under treaty provisions notwith- 
standing state constitutions and laws to 
the contrary are all based upon the prin- 
ciple that the treaty-making power may “re- 
move the badge of alienage” from foreign- 
ers and for the purpose of inheriting prop- 
erty put aliens on the same footing as citi- 
zens of the United States, but that these 
cases do not hold that the treaty-making 
power can annul the laws of descent of the 
states. Apparently none of these cases hold 
that the treaty-making power could alter 
the laws of descent of a state to such an 
extent that, in the event of aliens inheriting 
property in a state, under treaty provisions, 
different heirs or a different line of heirs, 
than provided by the laws of the state, 
would take the property. This for the 
very good reason that no such question has 


(14) 106 Iowa 303, 76 N. W. 712. 
(14a) Re Estate of John Peterson 
1915), 151 N. W. 66, L. R. A. 1916 A, 469. 


(Iowa, 





ever arisen, as the government has never 
made a treaty which would produce the 
result above suggested, and it is not likely 
such a treaty ever will be made. 


in cases relating to rights of consuls of 
foreign countries to administer estates of 
deceased aliens by reason of treaty pro- 
visions and in cases involving an exercise 
of police power of the states, it appears to 
be the tendency of the courts (which is 
more marked in recent cases) to construe 
treaty provisions, that are claimed to super- 
sede the state laws on this subject, more 
strictly than in cases relating to rights of 
inheritance by aliens. 

In a Massachusetts case*® and in several 
earlier decisions of inferior courts in New 
York, it was held that a provision in the 
Argentine treaty of 1853, carried to treaties 
with other nations by the most favored 
nation clause, gave the consul of the foreign 
country ‘in question a prior right of admin- 
istration over the persons provided by the 
state laws. But in the case of Rocco v. 
Thompson,” affirming the decision of the 
Supreme Court of California,’ the Supreme 
Court of the United States held that this 
provision in the Argentine treaty which 
gave the consul the right “to intervene in 
the possession, administration, and judicial 
liquidation of the estate of the deceased,” 
did not give an Italian consul (by reason of 
the favored nation clause in the Italian 
treaty) the right to administer to the exclu- 
sion of a person authorized by the state 
law to administer the estate, the court say- 
ing that the privilege given in the Argentine 
treaty was one of intervention which meant 
merely the right to enter into a proceeding 
already begun rather than the right to take 
and administer the property. It was not de- 
cided in this case whether or not the national 
government had the power to provide by 
treaty for the administration of the property 
of foreigners dying within a state, the court 


(15) 
379. 

(16) 

(17) 


In re Wyman, 191 Mass. 276, 77 N. E. 


223 U. S. 317, 56 L. Ed. 453. 
157 Cal. 552, 37 L. R. A. (N. S.) 549. 
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saying that assuming there was such a pow- 
er it would proceed to examine the treaty 
in question to see if the right of consuls to 
administer had been given in the present in- 
stance, and the court held that the treaty in 
question did not give such a right. In the 
official report of this case, following the 
second proposition of the syllabus, is a 
“quaere” as to whether or not it is within 
the treaty-making power to commit admin- 
istration of estates of deceased aliens to 
consuls of the country of the deceased. And 
in this case Justice Day remarked, obiter, 
that the treaty of 1911 with Sweden (con- 
cluded after the decision of this case in the 
state court) contained more positive and 
clear expressions regarding the right of ad- 
ministration by consuls. 


And after the decision in Rocco v. 
Thompson,** the right to administration was 
next asserted by Italian consuls by reason 
of the favored nation clause in the Italian 
treaty afid Art. 14 of the treaty, of 1911 
with Sweden, which provides that upon a 
citizen of either country dying intestate in 
the territory of the other the consul of the 
nation to which the deceased belonged 
“shall, so far as the laws of each country 
will permit and pending the appointment of 
an administrator and until letters of admin- 
istration have been granted, take charge of 
the property left by the deceased for the 
benefit of his lawful heirs and creditors, 
and, moreover, have the right to be appoint- 
ed administrator of such estate.” But the 
Court of Appeals of New York, in the case 
of In re D’Adamo,”® and the Supreme Court 
of Ohio, in the case of Pagano v. Cerri,*° 
held that these treaty provisions did not give 
the Italian consuls a prior right of admin- 
istration over those entitled thereto under 
the state laws. The New York court said 
that the words “so far as the laws of each 
country will permit,” controlled the whole 
provision in question in the Swedish treaty, 


(18) Supra. 

(19) 213 N. Y¥. 214, 106 N. EB. 81, L. R. A. 
1915D, 373, decided in July, 1915. 

(20) 112 N. E, 1037, decided in January, 1916. 





and the Ohio court said that the word 
“country,” so far as applied to the United 


States meant “the states of such country,” | 


and further called attention to the fact that 
many distinguished secretaries of state of 
the nation had always recognized adminis- 
tration as a state affair, and no treaty could 
be found where the United States binds it- 
self to confer rights of administration with- 
out substantially the same state-law con- 
formity limitation as is found in the Swed- 
ish treaty, and that such a uniform con- 
struction of its own limitation of power by 
the federal government for so long a period 
of time, is tantamount to a declaration that 
the several states have, under the tenth 
amendment, the reserved right to regulate 
the matter of the administration of the 
estates of aliens dying intestate in their 
jurisdictions as a strictly domestic concern. 


The great influx of the Chinese into the 
Pacific coast states a few decades ago 
brought about much anti-Chinese legislation 
by these states, much of which was declared 
void by the federal courts as in violation of 
treaties. Most of these decisions are so well 
known that a few only will be briefly men- 
tioned in this paper. Treaties with China 
then existing (prior to 1894) contained re- 
ciprocal provisions for rights of immigra- 
tion, travel and pursuit of business and la- 
bor of citizens of each country in the terri- 
tory of the other. In the case of Baker v. 
City of Portland,** the Circuit Court of the 
United States declared an Oregon statute 
prohibiting employment of Chinese laborers 
on public works void as in violation of the 
treaty with China, the court saying that un- 
til they were abrogated or modified (by the 
general government) the treaties in question 
were the supreme law of the land. In the 
case of In re Tiburcio Parrott,?? statutes 
of California (enacted in pursuance of a 
provision in the state constitution) making 
the employment of Chinese laborers by cor- 
porations a misdemeanor were declared null 


(2 1879, 5 Sawyer 566. 
(22) U. S. Cir Ct., Cal. 1880, 6 Sawyer 349. 
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and void because they were in violation of 
treaty provisions with China. In the famous 
case of Ho Ah Kow v. Nunan,** commonly 
‘known as the Queue case, Mr. Justice Field, 
sitting as circuit judge, held that an ordi- 
nance of the city of San Francisco which 
provided that every person imprisoned in 
the county jail upon a criminal judgment 
should immediately upon arrival at the jail 
have his hair clipped to the uniform length 
of one inch from the scalp, was void as 
being in violation of the 14th amendment 
and treaty provisions, as the ordinance was 
clearly aimed directly at a particular class, 
although clothed in language apparently 
concealing the actual intent. In this case 
Justice Field remarked that while states 
could exclude from their limits paupers and 
convicts of other countriés, persons incur- 
ably diseased and others likely to become a 
burden upon their resources, and perhaps 
also persons whose presence would be dan- 
gerous to their established institutions, fur- 
ther than that the state could not go, and 
that whatever other exclusion was thought 
necessary, it must come from the general 
government. Soon after- this, congress en- 
acted legislation known as the Chinese Ex- 
clusion Acts, restricting Chinese immigra- 
tion, which legislation the Supreme Court 
of the United States, in the Chinese Ex- 
clusion Cases, held valid notwithstanding 
that it amounted to an abrogation of the 
treaties with China. The whole matter was 
finally adjusted by the treaty of 1894 with 
China, which limited Chinese immigration, 
to officials, students, and similar classes and 
excluded laborers.** 


It appears to have been the tendency of 
the courts not to allow treaty provisions to 
be constructed so as to obstruct a valid and 
proper exercise of the police power by a 
state. In the case of Soon Hing v. Crow- 
ley,* an ordinance of the city of San Fran- 
cisco prohibiting washing and ironing in 
public laundries from ten o’clock at night 

(23) 


(24) 
(25) 


U. S. Cir. Ct., Cal., 1879, 5 Sawyer 552. 
U. S. Statutes at Large, Vol. 28, p. 1210. 
113 U. S. 703. 





to six in the morning was sustained as a 
legitimate exercise of police power, and it 
was said that treaty stipulations as to rights 
to live and labor should not be used to pre- 
vent the proper enforcement of such regula- 
tions as this ordinance prescribed. In the 
case of Compaignie Francaise v. State 
Board of Health,” the Supreme Court of 
the United States, in an able opinion deliv- 
ered by Justice White, held that the quar- 
antining of a French steamship at the port 
of arrival because of an infectious or con- 
tagious disease, under a statute of Louis- 
iana authorizing the State Board of Health 
to take such action, does not conflict with 
treaty provisions that vessels when accom- 
panied by:a proper bill of health, shall be 
subject to no other quarantine than such as 
may be necessary for the visit of the health 
officers of the port of arrival, unless such 
vessel is subsequently infected or a general 
quarantine of the port be established, the 
court saying: “the treaty was made subject 
to the enforcement of such health laws as 
the local conditions might evoke not para- 
mount to them.” In a dissenting opinion, 
Mr. Justice Brown, with whom was Mr. 
Justice Harlan, said: “Necessary as efficient 
quarantine laws are, I know of no authority 
in the states to enact such as are in conflict 
with our treaties with foreign nations.” And 
they held the law in question was in con- 
flict with the treaty under consideration and 
therefore void. 


In the case of Patsone v. Pennsylvania** 
it was held that neither the equality of 
rights and privileges with natives with re- 
spect to security for persons and property, 
nor the right to carry on trade on same 
terms as natives, which citizens of Italy 
are assured and granted by the Italian treaty 
of 1871, is infringed by a Pennsylvania stat- 
ute prohibiting the killing of game by any 
unnaturalized foreign-born resident except 


‘in defense of person or property and “to 


(26) 
1902. 
(27) 


1914. 


186 U. S. 380, 46 L. Ed. 1209, decided in 


232 U. S. 138, 58 L. Ed. 539, decided in 
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that end” making it unlawful for any such 
person to own or be possessed of a shotgun 
or rifle. The court said: “It is to be re- 
membered that the subject of this whole 
discussion is wild game, which the state may 
preserve for its own citizens if it pleases. 
We see nothing in this treaty that purports 
or attempts to cut off the exercise of their 
power over the matter by the states to the 
full extent.” 


In the cases of Heim v. McCall,?* and 
Crane v. New York,?® which were heard 
together and both decided in November, 
1915, the Supreme Court of the United 
States held that the equality of rights 
and privileges with respect to security 
for persons and property assured to citi- 
zens of Italy by treaty of 1871 is not in- 
fringed by a statute of New York which 
provides that only citizens of the United 
States may be employed in the construction 
of public works by or for the state or a 
municipality, and that in such employment 
citizens of New York must be given the 
preference. The court sustained the view 
of the New York Court of Appeals that the 
treaty in question does not limit the right 
of the state, as proprietor, to control the 
construction of its own public works and 
the distribution of its own moneys. The 
cases of In re Tiburcio Parrott, and Baker 
v. City of Portland,®® which held the Cali- 
fornia and Oregon legislation along the 
same line void as in violation of treaties, 
were cited by consul in these New York 
cases, but do not appear to be referred to 
by the court. 


In all of these cases above digested 
wherein it was held that the treaties in 
question did not annul the state laws it will 
be observed upon a careful reading of the 
decisions that the cases turned wholly upon 
@ construction of the treaties and in no 
instance was it held that the two were in 
conflict and for that reason the treaty void 


(28) 
(29) 
(30) 


239 U. S. 175, 60 L. Ed. 206. 
Id. 195 and 218. 
Supra. 





and the state law supreme. But the cases 
do demonstrate this: That it is the ten- 
dency of the courts not to construe treaties 
in such a manner as to supersede or annul 
salutary health or public welfare laws of. 
the states or other proper exercise of the 
police power by the states if there be any 
other reasonable construction of the treaty 
which would not thus infringe upon the 
powers of the states. And this may also 
be said with reference to state laws which 
carry out some proper governmental func- 
tion or regulates the expenditure of the 
public moneys. 


Quite a number of more or less noted 
writers and statesmen have at different 
times very earnestly insisted that the treaty- 
making power could not infringe upon the 
reserved powers of the states under the 
Tenth Amendment.** But always in the 
federal courts and with but one or two 
exceptions (and really merely dicta) in the 
state courts, when the question has been 
squarely presented, the treaty has been de- 
clared supreme over the state law. In- 
heritance property by aliens under 
treaty provisions is the most striking ex- 
ample of this. Furthermore, extradition 
treaties; treaties in which claims of our 
citizens against foreign governments have 
been confiscated. and satisfied; trade mark 
conventions; and treaties giving foreign 
consuls judicial powers in the United States 
have been acquiesced in for years, and ap- 
parently without a protest in the courts 
that they infringe upon the reserved power 
of the states. Certainly they cover matters 
that are ordinarily wholly within state con- 
trol.** 


It must be admitted that the adjudicated 
cases do not squarely decide the question 
as to whether or not the reserved power 
of the states is a limitation on the treaty- 


(31) See article of Henry St. George Tucker 
in the April, 1914, number of the North Ameri- 
can Review, and the speech of Senator Rayner 
on California-Japanese school question, 41 Cong. 
Record, No. 8, pp. 281-288. 

(32) See Butler on the Treaty-making Power. 
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making power. As no treaty has ever been 
squarely decided to be void by a court of 
last resort as infringing on the reserved 
power of the states, discussion of this ques- 
tion, as is correctly stated by Mr. Butler, is 
necessarily academic. But this question is 
not only interesting; it is also of vast im- 
portance and likely will become more im- 
portant all the time. The question arose 
in 1906-7 over the action of the San Fran- 
cisco School Board ordering the establish- 
ment of separate schools for Japanese and 
other children of oriental races. And in 
1912 the question again arose over the ac- 
tion of the California Legislature in re- 
gard to the acquisition and holding of land 
by aliens. In both instances the govern- 
ment of Japan contended that the proposed 
action would violate treaty provisions with 
that country. As the matter was settled 
in the one instance by the San Francisco 
school authorities withdrawing their resolu- 
tion establishing such separate schools, and 
in the other by the government of Japan 
abandoning their position in regard to the 
treaty (the California law in question ex- 
pressly stating that the law was subject to 
any treaties made by the United States) 
the ultimate question as to the effect of 
the. reserved power of the states upon the 
treaty-making power of the federal gov- 
ernment was not determined by this con- 
troversy.** 


As to the extent of the treaty-making 
power there appears to be two opposing 
schools of construction. The broad con- 
structionists contend that the treaty-making 
power is vested in the federal government 
not alone by virtue of the express grant in 
the Constitution, but exists also aside from 
and beyond the Constitution as an attribute 
of sovereignty ; that it extends to all proper 
subjects of international agreement, and is 
not limited to the same extent that the leg- 


(33) <A full discussion of the California-Japa- 
nese controversies may be found in the works 
of Mr. Tucker and Mr. Devlin, hereinbefore re- 
ferred to, and in a paper of Prof. William Draper 
Lewis published in 55 Am. Law Reg., page 73. 
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islative power of Congress is limited; and 
that though this power is not unlimited, 
the reserved power of the states does not 
constitute one of the limitations. Mr. 
Charles Henry Butler Hon. Elihu 
Root are perhaps the most noted living ad- 
vocates of this school. The other school, 
the strict constructionists, contend that the 
treaty-making power lies wholly in grant 
and not in sovereignty; that it is delegated 
in sole aid of the constitutional powers 
otherwise granted; that it must be con- 
strued in pari materia with all other clauses 
of the Constitution ; and that, no more than 
the legislative power, can the treaty-mak- 
ing power deprive the states of their re- 
served rights to conduct their local affairs 
over which the federal government has no 
jurisdiction and which the states alone have 
the right to administer according to their 
own constitutions and laws. Henry St. 
George Tucker is one of the best known 
advocates of this construction of the treaty- 
making power. 


and 


Mr. Root, in an address relating to the 
California-Japanese school controversy, de- 
livered at the first annual meeting of the 


American Society of International Law,** 
said: 


“In international affairs there are no 
states; there is but one nation, acting in 
direct relation to and representation of ev- 
ery citizen in every state. Every treaty 
made under the authority of the United 
States is made by the national government, 
as the direct and sole representative of ev- 
ery citizen of the United States residing in 
California equally with every citizen of the 
United States residing elsewhere. It is, of 
course, conceivable that, under pretense of 
exercising the treaty-making power, the 
president and senate might attempt to 
make provisions regarding matters which 
are not proper subjects of international 
agreement, and which would be only a col- 
orable—not real—exercise of the treaty- 
making power; but so far as the real exer- 
cise of the power goes, there can be no 
question of state rights, because the Con- 
stitution itself in most explicit terms, has 


(34) 1 Am. Journal International Law, p. 293. 
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precluded the existence of any such ques- 
tion.” 

Hon. Frank B. Kellogg, of Minnesota, in 
the President’s Address before the Ameri- 
can Bar Association at the 1913 meeting, 
said: 

“T am convinced that there can be no 
serious doubts that the federal government 
may, by treaty, define the status of a for- 
eign citizen within the states, the places 
where he may travel, the business in which 
he may engage, the property he may own, 
both real and personal, and the devolution 
of such property upon his death; that such 
treaty constitutes the supreme law of the 
land; and that a state law contravening 
such a treaty is void and will be so de- 
clared by the courts in a suitable action.” 


Such are the opinions of the courts and 
the views of statesmen and writers, and the 
question as to the precise limitations of the 
treaty-making power and as to whether or 
not the tenth amendment or reserved power 
of the states generally constitutes any lim- 
itation still remains unsettled. It must be 


admitted that the views of many, if not 
most, persons, in regard to this question de- 
pend to some extent upon their conviction 
regarding those great questions of nation- 
alism as against individualism, ‘of national 
sovereignty as against state sovereignty, of 
broad construction of the federal constitu- 


tion as against strict construction. The 
writer does not hesitate to say that upon 
these propositions he has for some time had 
very decided views in favor of nationalism 
and broad construction, and it may be that 


the conclusions he has reached in regard to" 


the extent of the treaty-making power with 
reference to the reserved powers of the 
states are to some extent induced by his 
views above mentioned. 


After careful consideration the writer of 
this pzper is constrained to believe that 
Prof. Willoughby, Senator Root, Charles 
Henry Butler, and several others that might 
be mentioned, are correct in the position 
that they apparently take in regard to the 
extent of the treaty-making power. He be- 
lieves that a treaty which relates to matters 


‘ constitutionally created sovereign 





that are proper subjects of international ar- 
rangement and which serves a national pur- 
pose is constitutional and the supreme law 
of the land notwithstanding that it may in- 
cidentally infringe upon what are ordinarily 
reserved rights of the states. The reasons 
for this conclusion (some of which are sub- 
stantially the same as given by one or more 
of the authorities above named) are: 


1. The writer believes that, whatever 
be its limitations of power in regard to 
purely internal affairs, as to external af- 
fairs the government of the United States 
possesses all the power common to any 
nation ; 
that it possesses the treaty-making power 
as an essential attribute of sovereignty as 
well as by grant of the Constitution. 


2. That the Constitution of the United 
States was made and adopted by a free and 
sovereign people in whom was vested ab- 
solute and unlimited power of every nature 
‘ommon to such a people; and that in the 
Constitution the people granted the treaty- 
making power to the general government, 
which they had created, in general terms 
without any express restrictions, and in. 
the same instrument absolutely and ex- 
pressly prohibited all treaty-making power 
to the states; and that all of the treaty- 
making power possessed by the people was 
thus granted to the general government. 


3. That the treaty-making power is not 
limited to the same extent as the legisla- 
tive power of Congress is limited, as gen- 
eral legislative power is not granted to 
Congress by the Constitution, but legislative 
power for only certain enumerated pur- 
poses, while as to the treaty-making power 
the grant is general. 


4. That while the treaty-making power 
is undoubtedly limited as indicated at the 
commencement of this paper, the writer 
does not believe that the Tenth amendment 
constitutes one of the limitations since the 
Constitution expressly prohibits the states 
from exercising any treaty-making power, 
and if the treaty-making power cannot be 
exercised by the general government in a 
given case it cannot be exercised at all. 


5. That the intolerable conditions in re- 
spect to lack of power in Congress under 
the Articles of Confederation to enforce 
treaty provisions and the imperative neces- 
sity of avoiding any recurrence of such a 
state of affairs, as well as the proper and 
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customary matters to be made the subject 
of treaty arrangement according to interna- 
tional law and usage, were fully appreciated 
by, and well known to, the framers of the 
federal Constitution.*® 


But it does not follow that, under this 
construction of the treaty-making power, 
the extreme results pointed out by some of 
the strict constructionists would be possible. 
While the writer is of the opinion that the 
general government could, by treaty pro- 
visions, provide for the exclusive adminis- 
tration of estates of deceased aliens dying 
within any state by the consul of the coun- 
try to which the deceased belonged, and 
generally could provide for many other 


things in relation to the personal and prop- 
erty rights of aliens along the lines as sug- 


gested by the statement of Hon. Frank B. 
Kellog, hereinbefore quoted, it does not fol- 
low that this would authorize the general 
government to interfere with the internal 
affairs of the states generally. While the 
writer is firmly convinced that the general 
government under the treaty-making power 
can confer upon aliens the same rights as 
citizens of the United States in respect to 
security of person and acquisition and en- 
joyment and disposition of private prop- 
erty, he does not believe that the general 
government has the power, by treaties, to 
confer upon aliens, political privileges un- 
der state governments and laws, nor the 
power to grant aliens greater privileges as 
to security of person or property rights than 
citizens of the United States. But the writer 
is also convinced that such limitation does 
not arise out of any reserved power on the 
part of the states, but because of express 
and implied restrictions found in the con- 
stitution itself upon the action of the gen- 
eral government and because of the limita- 
tions of the treaty-making power of any 
government under the practices of interna- 
tional law and usages. The several states 
are, under our constitution, an integral part 


(35) See the works of Charles Henry Butler 
and Prof. Willoughby, hereinbefore referred to; 
also article of Prof. Lewis, 55 Am. Law Reg., 
p. 73. 





of the general government, and no treaty 
which in effect destroyed the function. of 
the states or of any one of them, as a part 
of our scheme of government, would be 
constitutional. 


E. C. Froop. 


Hays, Kan. 








CARRIERS OF PASSENGERS—MAIL AGENT 
CAUSING INJURY. 


THOMAS v. SOUTHERN R. CO. 


Supreme Court of North Carolina. May 9, 1917. 


92 S. E. 321. 


Where a railroad permitted a postal clerk 
employed by the government to throw mail bags 
out of the coach instead of using the crane, 
and a bag so thrown struck and injured a per- 
son waiting to become a passenger, the railroad 
was liable on the theory that it permitted the 
exercise of a dangerous instrumentality. 


CLARK, C. J. The plaintiff on September 
27, 1915, went to Bridgewater Station on the 
defendant’s road to take the west bound train. 
He took his seat in the waiting room; but, it 
being cold, he went out on the platform, and 
while waiting for the west bound train he sat 
down on the platform of the station, four or 
five steps from the ground, eight feet from the 
track, and two feet from the edge of the plat- 
form. While sitting there the defendant’s east 
bound passenger train came by the station at 
a speed of about 35 miles an hour, and 
while passing at such speed, a mail bag, weigh- 
ing 35 to 40 pounds, was thrown from the mail 
ear, striking the plaintiff on the leg, causing 
serious injury. The defendant had been in the 
habit of running by said station without stop- 
ping and permitting the mail to be thus thrown 
off. 

The plaintiff having come on the premises 
for the purpose of becoming a passenger, and 
within a reasonable time, was entitled to the 
protection of a passenger. Hansley v. Railroad, 
115 N. C. 603, 20 S. E. 528, 32 L. R. A. 5438, 44 
Am. St. Rep. 474; Tillett v. Railroad, 115 N. C. 
662, 20 S. E. 480; Id., 118 N. C. 1032, 24 S. E. 
111. 

The testimony was that the train was run- 
ning about 35 miles an hour; that there was a 
crane for mail purposes; but, instead of using 
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it, the defendant was in the habit of throwing 
out, the mail pouch, which sometimes rolled 
up to the very steps of the platform, and the 
mail pouch was often thrown off at any point 
between the crane, which was 75 feet from the 
platform, down to the platform, and that the 
pouch thus thrown on this occasion struck the 
plaintiff, who was on the platform. 


We presume that thé court below non-suited 
the plaintiff upon the ground that the defend- 
ant was not liable for the negligence of the 
postal clerk in the service of the federal gov- 
ernment; but this practice was dangerous, and, 
being habitual, it was negligence in the defend- 
ant not to have reported to the post-office au- 
thorities, which would doubtless have required 
the mail clerk to use the crane. If the de- 
fendant made such report, or took any other 
steps to stop this practice, this was a matter 
which the defendant should have put in evi- 
dence. In Mangum v. Railroad, 145 N. C. 155, 
58 S. E. 913, 18 L. R. A. (N. S.) 589, 122 Am. St. 
Rep. 437, Brown, J., said: 


“For the same reason, Muster v. Railroad, 61 
Wis. 325, 21 N. W. 223, 50 Am. Rep. 141, cited 
by defendant, is no authority, in our pinion, 
to sustain its contention. In that case a postal 
clerk negligently threw out a mail bag at an 
unusual place, where he had never before 
thrown it. The court held that the company 
could not anticipate such conduct, and there- 
tore was not called upon to take precautionary 
measures to prevent injury. On the contrary, 
it is held in Snow v. Railroad, 136 Mass. 552, 
49 Am. Rep. 40, that a passenger waiting on a 
platform at the railroad station for a train, 
and injured by a mail bag being thrown from 
a passing train, such throwing being customary 
and well-known to the company, may recover 
of the railroad company therefor. The decision 
is put upon the ground that, aithough the postal 
clerk is not the agent of the railroad company, 
but is the agent of the national government ex- 


clusively, the custom being known to the com-. 


pany, it must take precautions to protect its 
passengers from injurious consequences.” 


It was further held in Mangum v. Railroad, 
supra, 145 N. C. at page 154, 58 S. E. at page 
914, 13 L. R. A. (N. S.) 589, 122 Am. St. Rep. 
437: 


“The defendant owed a duty to plaintiff, and 
to all other passengers, to keep its depot plat- 
forms used by them as means of ingress and 
egress free from obstructions and dangerous 
instrumentalities, especially at a time when 
its passengers are hurrying to and from its 
cars. Pineus v. Railroad, supra, 140 N. C. 450, 
53 S. E. 297, 111 Am. St. Rep. 856; Railroad v. 
Johns, 36 Kan. 769, 14 Pac. 237, 59 Am. Rep. 
609.” 


Mangum v. Railroad has been cited with ap- 
proval in Roberts v. Railroad, 155 N. C. 84, 70 





S. E. 1080, where the court says that public 
carriers “must not only provide safe platforms 
and approaches thereto, but that they are 
bound to make (it) safe for all persons who 
may come to such ‘stations in order to become 
their passengers.” To same purport, Fulghum 
v. Railroad, 158 N. C. 561, 74 S. E. 584, 39 L. R. 
A. (N. S.) 558. To same purport, as to the 
liability of the common carrier for injuries 
sustained by mail pouches being thrown from 
moving trains to the injury of passengers, 
Railroad v. Rhodes, 86 Fed. 422, 30 C. C. A. 
157; Carpenter v. Railroad, 97 N. Y. 494, 49 
Am. Rep. 540; and many other cases cited in 
the excellent brief of the plaintiff’s counsel. 

The authorities are summed up in 6 Cyc. 609, 
610, as follows: 


“A carrier will be liable if a passenger is 
injured by reason of the throwing of mail 
pouches from postal cars in such way as to 
involve danger to passengers, if it has per- 
mitted postal clerks to adopt an unsafe method 
of delivering such pouches.” 


The judgment of non-suit must be reversed. 


Nore—Liability of Carrier for Injury Caused 
by a Railway Mail Clerk Striking Passenger with 
Mail Sack—The case of Mangum vy. Railroad, 
145 N. C. 155, 58 S. E. 913, 13 L. R. A. (N. S.) 
589, 122 Am. St. Rep. 437, does not altogether 
cover the instant case, but Snow v. Railroad, 136 
Mass. 552, 49 Am. Rep. 40, is on all fours with it. 

And so is St. Louis, C. & St. P. R. Co. v. 
Waggoner, 90 Ill. App. 553. In this latter case 
it was said to be the rule that as the government 
compels a railroad to carry the mails, the rail- 
road has no control over the acts of the govern- 
ment’s agents nor for any wrongs committed by 
them, but this general rule was held not to apply 
where a mail agent acted in such a dangerous 
way as te make the railroad know that its station 
was made unsafe. Galloway v. Railroad, 56 Minn. 
346, 25 L. R. A. 442, 45 Am. St. Rep. 468, 57 N. 
W. 1058. 

It was said: “While the railway had no power 
to interfere with the mail agent in the discharge 
of his official duties, yet it was its right as well 
as duty to prevent him, while on its cars and on 
its premises, from céhtinuing any negligent prac- 
tice of which it had notice, and which was liable 
to cause injury to passenger and others lawfully 
there.” 

We do not think this is an altogether strictly 
logical statement. It is gratuitous to say it could 
prevent the agent from pursuing any negligent 
practice. The fact of its occurring so frequently 
that a mail sack is flung from a train, whether 
negligently or from some slip in machinery or 
what not, is the thing to be anticipated, and that 
must be guarded against. : 

In Carpenter y. Railroad, 97 N. Y. 494, 49 
Am. Rep. 540, plaintiff was struck by a mail sack 
thrown on the platform and the proof showed 
this was the practice of discharging mail for a 
long time. The proof of negligence of the mail 
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clerk was not thought to figure in the case at 
all. It was merely a question of anticipation of 
something occurring which might render a sta- 
tion platform unsafe. And so seems the reason- 
ing in Sargent y. Railroad, 114 Mo. 348. 

In Snow v. Railroad, 136 Mass. 552, 49 Am. 
Rep. 40, there is not a word said about negli- 
gence in the mail clerk throwing off mail sacks, 
but as there was evidence to show that mail 
bags had been not infrequently thrown from the 
car so as to strike on the platform, the carrier 
was held bound to take notice, that this might 
happen at any time. 


In Shaw v. Railroad, 123 Mich. 629, 82 N. W. 
618, 49 L. R. A. 308, 81 Am. St. Rep. 230, only 
the question of a dangerous practice to persons 
rightfully on the platform was considered and 
not in any way of negligence causing the prac- 
tice. 

Southern Ry. Co. v. Rhodes, 86 Fed. 422, 30 C. 
C. A. 157, was a case where there was a “mail 
grab,” or structure, for the purpose of taking 
the mail pouch, but it was alleged that.there was 
a dangerous practice or frequent way of dis- 
charging the mail on the platform by a mail 
carrier throwing it there. The court said: “The 
duty to its passengers remained with the railroad 
company, if there was a dangerous practice of 
the kind alleged, and the company had notice of 
it” to report the matter to the post-office depart- 
ment and to take further steps as were necessary 
to prevent the continuance of the practice. 
Whether, however, the railroad could stop it or 
not, if it knew it existed, passengers had a right 
to be protected, when invited to resort to where 
they might be injured thereby. 


There aré a number of cases to the above 
effect and there seems no contrary ruling. 
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BEECHER’S FEDERAL RULE BOOK— 
ANNOTATED. 






Mr. Franklin A. Beecher who, as annotator 
and author of Michigan law, in the form of its 
Constitution and its Judicature Act and respect- 
ing written Contracts and Wills, has become 
well-known to the profession, is the author of 
the work in the title of this review. 

Its purpose is to supply a demand for a thor- 
oughly annotated Federal Rule Book of all Fed- 
eral Courts and the more important Commis- 
sions. It opens with an introductory chapter 
on the law relating to “Court Rules,” with an- 
notation in federal and state cases. 


There are first given rules.of the Federal 
Supreme Court in numerical order, then of 
Circuit Courts of Appeals, in the order of their 
circuits, General Equity, Court Rules, General 
Interstate Commerce 


Orders in Bankruptcy, 








Commission Rules, Customs Appeals Court 
Rules, Court of Claims Rules, General Admiral- 
ty Court Rules, Trade Commission Rules and 
Code of Ethics. 

This is a timely work of great value to the 
practitioner and very handsomely gotten up in 
its red, flexible binding, with Dennison’s 


Thumb Indexes, and the annotations are very - 


full, the latest case being given first. The 
rules as given in the book show complete text, 
thus avoiding confusion. 

The work is published by Fred S. Drake, of 
Detroit; 1917. 








HUMOR OF THE LAW. 





“T see from the newspapers this morning,” 
said a portly woman, walking into the police 
station house, “that you arrested a man whose 
mind is a blank.” . 

“Yes, ma’am,” returned the sergeant, “we 
did.” 

“All right,” said the woman. “Will you bring 
the man out so I can have a look at him? My 
Henry didn’t come home last night and that de- 
scription about fits him.” 





Dr. Harvey W. Wiley was scheduled to lec- 
ture at the Southern Chautauqua. The cab 
driver was inquisitive. 

“Might Ah inquiah, sah, what you sell, sah?” 
he asked. 

The doctor smiled. ‘Some call it wit and 
some wisdom,” he answered. 

“Yah, sah,” said the driver; then, after some 
meditation, “You’ am de fust drummer, sah, 
dat Ah evah see who didn’t carry any samples 
wiv him, sah.”—Lawyer and Banker. 


In a rural court the other day a man charged 
with a minor offense listened patiently to the 
numerous witnesses who testified against him. 
When he was called as a witness, the customary 


oath was administered: “Do you solemnly 
swear to tell the truth, the whole truth, and 
nothing but the truth in this case?” 


Much to the consternation of the court, his 
reply was: “No, I am going to do just like all 
these other fellows have done who have testified 
against me.” 

When order was restored, the court explained 
to him that it would be necessary for him to 
say that he would tell the truth, whereupon the 
trial proceeded.—The Docke 
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1. Attorney and Client—Disclosed Principal. 
—An attorney at law, representing a client, held 
personally liable to title investigating com- 
pany, who looked up client’s title, on account of 
written order stating that he personally em- 
ployed the company, though he disclosed his 
principal.—Title Guarantee & Trust Co. v. 
Rudershausen, N. Y. Sup., 164 N. Y. S. 15. 


2. Fraud.—Evidence that investigator em- 
ployed by plaintiff's attorneys had attempted 
corruptly to influence witnesses was not inad- 
missible, on ground that interviewing of wit- 
nesses and search for evidence was not within 
scope of plaintiff's attorneys’ retainer, so that, if 
attorneys acted dishonestly, their fraud could 
not be imputed to plaintiff—Wertheimer v. New 
York Rys. Co., N. Y. Sup., 164 N. Y¥. S. 260. 


3. Reinstatement.—On application of dis- 
barred attorney for reinstatement, court cannot 
consider applicant’s qualification and fitness to 
practice law in another state, only matter be- 
fore court being his qualification and fitness to 
practice law in South Dakota, and it would be 
improper to reinstate the attorney solely on 
the ground that he intends to leave the state.— 
In re Egan, S. D., 161 N. W. 1003. 


4. Bankruptey—Fraud.—aA trustee can have 
the bonds of the bankrupt corporation pledged 
for a debt which had been paid, and which are 
held by the pledgee to secure the debt of an- 





though there was no fraud.— 
Towner, U. S. C. C. A., 239 


other, canceled, 
First Nat. Bank v. 
Fed. 433, 

5. Overpayment.—Where landlord, who as- 
serted lien on property of bankrupt tenant 
found on demised premises, was overpaid by 
trustee, his liability to repay amounts to estate 
was primary, although trustee was also liable.— 
Louisvillé Woolen Mills v. Tapp, U. S. C. C. A., 
239 Fed. 463. 

6. Preference.—For 
an insolvent firm, within four months of peti- 
tion in bankruptcy, to secure a firm debt on 
their individual properties, is a preference.—Ft. 
Pitt Coal & Coke Co. v. Diser, U. S. C. C. A., 239 
Fed. 443. 

3 Removal of Trustee.—The trustee in 
bankruptcy failing, without reason, to carry out 
the wishes of the creditors by whom he was 
chosen, preventing their necessary co-operation, 
should be removed.—Bollman v. Tobin, U. S, C. 
Cc. A., 239 Fed. 469. 

8. Banks and Banking—Estoppel.—A bank 
cannot claim bonds of one corporation delivered 
to it to secure the debts of another corporation 
by the controlling stockholder of both as a bona 
fide purchaser from the stockholder, where it 
knew that he claimed the bonds only by virtue 
of his stock ownership.—First Nat. Bank v. 
Towner, U. S. C. C. A., 239 Fed, 433. 

9. Preference.—The acceptance of dividend 
from receiver of insolvent bank, upon a demand 
to have check, etc., deposited for collection 
returned, while the depositor is insisting on 
payment of claim as a preference, is not a 
waiver of any preference, and does not estop 
depositor from asserting a preference.—Alleman 
v..Sayre, W. Va., 91 S. E. 805. 

10. Bills and Notes—Assignor.—Civ, Code 
1910, § 3653, permits the debtor to set up equi- 
ties subsisting between the original contracting 
parties, to non-negotiable chose in action, but 
does not apply to equities in favor of the debtor 
against an intermediate assignee; the word “as- 
signor” relating only to original creditor.—Ellis 
v. Dudley, Ga., 91 S. E. 904. 

11. Bankruptcy of Surety.—A surety on a 
secured note may purchase indebtedness and its 
security after his discharge in bankruptcy from 
such obligation, and in doing so he purchases 
as a stranger and does not waive the discharge. 
—Walker v. Chicago, M. & N. R. Co., Ill, 115 
N, E. 659. 

12. Notice of Dishonor.—Negotiable Instru- 
ments Law, § 103, regulating time for notice of 
dishonor, is complied with, where an extension 
of time for payment was refused one indorser, 
and notices mailed to reach both indorsers, on 
the day after maturity—Norwood Nat. Bank 
v. Piedmont Pub. Co., S. C., 91 S. E. 86%. 

13. Waiver. — Under Negotiable Instru- 
ments Law (Code 1913, c. 98a) § 109 (§ 4280), to 
render an indorser liable, presentment for pay- 
ment at time and place designated in paper and 
notice of dishonor are essential, unless he 
waives those requirements, which he may do 
expressly or impliedly either before or after 
maturity.—Thompson v. Curry, W. Va., 91 S. E. 
801. 


insolvent partners of 
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14. Brokers—Commission. — Where broker 
knew title to farm in his hands for sale was 
subject to reservation of mineral, and procured 
a customer who refused to buy because of 
reservation, broker was not entitled to commis- 
sion.—Appleby v. Sperling, Mich., 161 N. W. 873. 


15. Carriers of Goods—Connecting Carrier.— 
Under the Carmack Amendment, a shipper can- 
not sue a subsequent carrier to restrain recov- 
ery of freight charges and to enforce set-off 
against such charges of damages to the goods, 
where there is no showing as to the carrier on 
whose lines the damage occurred.—Johnson- 
3rown Co. v. Delaware, L. & W. R. Co., U. S. D. 
c., 239 Fed. 590. 





16. Delivery.—Where cotton was shipped 
by plaintiff for delivery to its agent, a compress 
company, on its track, such track was a private 
or other siding within provision of bill of lad- 
ing that property delivered on private or other 
siding should be at owner's risk after cars are 
detached from trains.—Georgia Cotton Co. v. 
Central of Georgia R. Ry. Co., Ga., 91 S. E. 933. 








17. Delivery.—After negotiation of bill of 
lading, when shipper learned that potatoes were 
decayed and ordered his agent to dispose of them 
immediately, but agent told carrier that he had 
no authority to get them without bill of lading, 
but carrier nevertheless released them without 
it, there was a wrongful delivery for which car- 
rier was liable to holder of the bill.—First Nat. 
Bank v. Grand Rapids & I. Ry. Co., Mich., 161 N. 
W. 859, 


18. Prepayment.—Where carrier accepts 
goods without prepayment of charges, and 
agrees to collect them from the consignee, and 
he fails to pay them, the consignor is still liable 
therefor.—Southern Ry. Co. v. Southern Cotton 
Oil Co., Ga.. 91 S. E. 876. 





19: Carriers of Live Stock—Derailment.—A 
contract providing for carrier’s non-liability for 
injury to stock “for delay caused by stress of 
weather * * * or from causes beyond their con- 
trol” did not include an injury resulting from 
the derailment of cars.—Slider v. Pere Mar- 
quette R.*Co., Mich., 161 N. W. 961. 


20. Carriers of Passengers—Alighting.—It is 
not as a matter of law negligence to alight from 
moving train at or near station where it is 
carrier’s duty to bring it to a stop, unless at- 
tending danger is so great as to be obvious to 
a person of common prudence and ordinary in- 
telligence.—Southern Ry. Co. v. Williams, Ga., 
91 S. E. 894. 


21. Sleeping Car Company.—A_ sleeping 
car company must exercise same degree of rea- 
sonable care and watchfulness over personal 
effects of a passenger and is equally liable for 
loss thereof, while he is asleep during daytime 
as when he is asleep at night.—Robbins vy. Pull- 
man Co., N. Y, Sup. 164 N. Y. S. 111. 





22. Commerce—Employes.—Where a railroad 
was engaged in interstate traffic and at the time 
of an injury conductor was noting cars to be 
made up into trains for through traffic, at a 
time when no local freights were handled, held, 








that such conductor was engaged in “interstate 
commerce.”—Southern Ry. Co. v, Fisher, Ala., 74 
So. 158. 


23. Employes.—A railroad employe, killed 
on his way to his regular assignment on a 
switching engine, was not engaged in interstate 
commerce, within the federal Employers’ Lia- 
bility Act, though the initial work of the 
switching engine was that of interstate com- 
merce.—Knowles v. New York, N. H. & H. R. 
Co., N. Y. Sup. 164 N. Y. S. 1. 








24. Employes.—A car repairer, employed 
by an interstate carrier, who was injured while 
working on a car belonging to another inter- 
state carrier, and which must be returned in 
interstate commerce, is not “engaged in inter- 
state commerce,” within the federal Employers’ 
Liability Act.—Central R. Co. of New Jersey v. 
Paslick, U. S. C. C. A., 239 Fed. 713. 


25. Employes.—A switchman, who is fatal- 
ly injured while engaged in moving cars from 
car shops to storage tracks to be iced, such cars 
not having at that time been selected to par- 
ticipate in interstate shipments, is not engaged 
in interstate commerce; the moving of the cars 
being local, and no part of an interstate move- 
ment.—Chicago Junction Ry. Co. v. Industrial 
Board of Illinois, Ill., 115 N. E. 647. 





26. Damages—Building Contract.—Under a 
building contract providing for liquidated dam- 
ages for delay, and that there should be no ex- 
tension of time unless delay was caused by 
owner, or unless written claim for extension 
was made, burden of proving delay was caused 
by owner, and that claim for extension was 
made, is on contractor.—Ferber Const. Co. v. 
Board of Education of Borough of Hasbrouck 
Heights, N. J., 100 Atl. 329. 


27. 





Evidence.—In action for injuries under 
federal Employers’ Liability Act, plaintiff’s tes- 
timony that for many years he had been em- 
ployed by defendant in service he was perform- 
ing when injured, that his injury had disabled 
him to perform such service, and that he was 
at time of trial unable to perform service re- 
quiring constant use of his injured foot, was 
admissible-—Southern Ry. Co. v. Fisher, Ala., 
74 So. 580. 

28. Measure of.—Where defendant agreed 
to lease to plaintiff a machine for work on silk, 
and plaintiff agreed to use the machine for one 
year, but defendant furnished defective machine, 
plaintiff was not entitled as damages to the rent 
paid by him for a loft hired by him for the 
purpose of operating the machine, though he 
gave notice, after the contract, that he would 
lease the loft.—Voland v. Reed, N. Y. Sup., 164 
N. Y. S. 19. 

29. Deeds—Duress.—Where the chief stock- 
holder of a bank stole funds from it, and pur- 
chased property, and the bank's | Officers, by 
threatening her husband with prosecution, in- 
duced his wife to execute conveyances of the 
property, the wife was not entitled to cancella- 
tion of the conveyances as procured by duress, 
—Rostad v. Thorsen, Ore., 163 Pac. 987. — 

30. Evidence.—Instrument, acknowledging 
indebtedness, and binding party executing it, his 








heirs, executors, and assigns to make to creditor —__ 
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good title to certain land, was not a conveyance; 
instrument itself showing title was in others, 
and providing it shoul be void when indebted- 
ness should be paid.—Old yv. Richmond Cedar 
Works. N. C.. 91 S. E. 846. 


31. Electricity—Ordinary Care.—If grounds 
provided by telephone company were inadequate 
to prevent its wires from carrying currents 
which would cause fire into premises of patrons, 
or inadequate when lines sagged on patron’s 
roof, and provided a low resistance ground, held, 
that telephone company was negligent.—St. 
George Pulp & Paper Co. v. Southern New Eng- 
land Telephone Co., Conn., 100 Atl. 358. 


32. Eminent Domain—Constitutional Law.— 
Laws 1903. p. 311, concerning registration of 
land titles, which provides for personal service 
on residents and service by publication on non- 
resident and unknown claimants, and allows 
time for filing answers, trial, etc., is not un- 
constitutional, as taking of property without 
compensation.—White v. Ainsworth, Colo., 163 
Pac. 959. 


33. Estoppel—Purchaser of Security. — The 
purchaser of note secured by mortgage was not 
precluded from asserting first mortgage obliga- 
tion by fact that he had assigned to a defendant 
a certificate of sale under foreclosure of a sec- 
ond mortgage, which was a lien only on equity 
of redemption.—Walker v. Chicago, M. & N. R. 
Co., Ii, 115 N. E. 659. 

34. Exeecutors and Administraters—Employ- 
ment of Attorneys.—Executors having already 
employed a large force of legal talent may not, 
without necessity beng shown, employ more at- 
torneys and make their compensation a charge 
on the estate.—In re Coleman, S. C., 91 S. E, 861. 

35. Fraudulent Conveyances — Equity. — 
Equity will not declare a deed a mortgage, al- 
though it was given as security only, where 
plaintiff has placed property out of his hands 
for the purpose of defrauding his creditors.— 
Frolich vy. Aikman, Mich., 161 N. W. 867. 

36. Gaming—Slot Machine.—A slot machine 
held a gaming device included within Comp. 
Laws 1897, § 5929, so that recovery of sums lost 
might be had.—Raymond vy. Green, Mich., 161 N. 
W. 857. 

37. Highways—Notice of Defects.—Notice to 
member of town council of defects in road is, 
not such notice to town as will afford basis for 
action for injuries occasioned by defect.—Whit- 
ford v. Palmer, R. LL. 100 Atl. 312. 


38. Insurance—Adjuster. — Having investi- 
gated circumstances of loss, adjuster for fire 
insurance company, upon whose power insured 
knows of no limitation, may bind insurer by 
action, and may, for insurer, deny liability and 
waive furnishing of proofs of loss and policy 
provision that suit shall not be begun until 60 
days after furnishing proofs.—Wilms v. New 
Hampshire Fire Ins. Co., Mich., 161 N. W. 940. 

39. Appraisal—That assignees of a fire 
policy instituted suit without demanding ap- 
praisal will not, where they dismissed the suit 
and demanded appraisal within time, prevent 
recovery in a subsequent action.—Jacobs v. 
Queen Ins. Co. of America, Mich., 161 N. W. 936. 


40. Assignment of Policy.—A policy to one 
who had previously disposed of his interest in 





automobile was void, and its assignment to the 
owner of the machine transferred nothing.— 
Mowles v. Boston Ins. Co., Mass., 115 N. E. 666. 


41. Burglary.—Under burglary policy, held 
that, while fact that there was fire in building 
would not relieve insurer, if such fire contrib- 
uted to loss by making work of thief easy, it 
would defeat recovery.—Sloan v. Massachusetts 
Bonding & Ins. Co., N. Y. Sup., 164 N. Y. S. 206. 


42. Executors and Administrators.—Under 
policy of life insurance issued to married man 
allowing insurer to make conclusive payment 
thereunder to wife or any one equitably entitled 
thereto, widow of insured, where there was no 
administration, had a right of action thereon. 
— v. Insurance Co. of Virginia, Ga., 91 S. E. 
883. 


43. Forfeiture.—If the original lessee of 
land and a water right, or those claiming under 
it, have diverted the water from the land to 
its substantial damage, there is a proper case 
for equitable protection, which might be given 
either by forfeiture of the lease or by the more 
common remedy of injunction and accounting 
for damages.—Semidey v. Central Aguirre Co., 
U. S. C. C. A., 239 Fed. 610. 


44. Misrepresentation.—Where insured at 
agent’s suggestion applied for fire insurance, 
stating that all chimneys were of brick or ce- 
ment, where one was of iron, the agent’s knowl- 
edge was imputable to the insurer.—Blake v. 
Farmers’ Mut. Lightning Protected Fire Ins. Co. 
of Michigan, Mich., 161 N. W. 890. 


45. Misrepresentation. — A misrepresenta- 
tion by an applicant for accident insurance that 
no similar insurance had been canceled, or re- 
newal refused, held, as a matter of law, material 
and intentional, and to prevent recovery on the 
policy.—Maryland Casualty Co. v. Eddy, U. S. 
Cc. C. A., 239 Fed. 477. 

46.——Salvage.—An agent of a marine insur- 
er to whom notice of loss was required to be 
given is not entitled to exercise on behalf.of 
the insurer an option as to whether a salvage 
company should be paid one-half of the salved 
value of the vessel or stipulated sum.—Loud 
v. Federal Ins. Co., Mich., 161 N. W. 928. 


47.— Subcontractor. — Where subcontractor, 
as collateral to indemnity bond, agreed to assign 
real estate to surety company “in event of claim 
under bond, and only for amount equal to legal 
liability,” word “claim” meant one reduced to 
certainty by judgment.—Maryland Casualty Co. 
v. Hanlon, N. J., 100 AtL 352. 


48. Theft of Property.—A policy insuring 
an automobile against theft does not insure it 
against larceny by trick and device, in pursu- 
ance of a conspiracy to obtain possession by the 
device of a written agreement to sell it for 
the owner.—Delafield vy. London & Lancashire 
Fire Ins. Co., N. Y. Sup. 164 N. Y. S. 221. 


49. Verbal Understanding.—Where plain- 
tiff received an insurance policy purporting to 
agree with a verbal understanding and retained 
it over five weeks before the fire, a reasonable 
time for retaining it expired.—Mowles v. Bos- 
ton Ins.,Co., Mass., 115 N. E. 666, 

50. Waiver.—The insurer’s failure to re- 
turn an unearned premium and notify assured 
of its election to avoid the policy within a rea- 
sonable time after learning of a broken condi- 
tion, waives such breach.—Caledonia Ins. Co. v. 
Indiana Reduction Co., Ind., 115 N. E. 596. 

61. Waiver.—Where fire insurance com- 
pany, when insured, after loss, appeared before 
meeting of directors, excused him and permitted 
him to send in new list of property burned or 
damaged in place of one he had submitted, 
which had been questioned, company waived all 
defense based upon warranties and forfeiture. 
—vVeenstra v. Farmers’ Mut. Fire Ins. Co. of 
Ottawa and Allegan Counties, Mich., 161 N. W. 


52. Intoxicating Liquors—Evidence.—On trial 
of one charged with sale of intoxicating liquor, 
it was error to permit witness, over proper ob- 
jection, to testify that he bought whisky from 
another living on same premises with defendant 
when he had never bought any from defendant, 
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who was not present and had no Yee _ 
such sale.—Windom v. State, Ga., 91 S. E. as 


53. Landlord and, Tenant—Indemnity Bond.— 
Where first credit indemnity bond was_ sur- 
rendered before expiration and second bond was 
obtained as substitute, no recovery: could be 
had for loss which did not fall within second 
bond, by reason of provisions as to subsequent 
bonds.—Henry A. Hitner’s Sons Co. v. American 
Credit Indemnity Co., U. S. C. C. A., 239 Fed, 689. 

54. Verbal Agreement.—Verbal agreement 
to rent premises to plaintiff “for long term of 
years at rental to be afterwards agreed upon” 
was too vague and indefinite to be valid.—Kezeli 
v. River Rouge Lodge, No. 410, Independent 
Order of Odd Fellows, Mich., 161 N. W. 838. 

55. Libel and Slander—lInjury to Profession. 
—One conducting a general farming business is 
included in that division of Civ, Code 1910, 
§ 4433, declaring that slander may consist in 
charges in regard to another's trade, etc., calcu- 
lated to injure him therein.—Johnson v. Spence, 
Ga., 91 S. E. 889. 

56. Livery Stable and Garage Keepers—Bail- 
ment.—Where there is proof that an automobile 
was delivered to a garage keeper in good con- 
dition, and that he failed to produce it in con- 
dition similar to that in which he received it, a 
prima facie case of negligence is made out.— 
Smith v. Bailey, Mich., 161 N. W. 822. 

57. Mandamus—Discretion.—Where average 
standing of petitioner’s daughter on graduation 
from high school did not entitle her to state 
scholarship, and, though qualified for admission 
to college, she did not make written application 
for college entrance diploma within time limit 
of regents’ rule 339f, mandamus against state 
commissioner of education to place her name on 
list of candidates for university scholarships 
would be denied.—Carnes,v. Finley, N. Y. Sup., 
164 N. Y. S. 305. 

58. Master and Servant—Assumption of Risk. 
—Where servant was loading logs on truck by 
means of skid poles under immediate supervision 
of superintendent, it was superintendent's duty 
to see that skid poles were securely fastened.— 
— v. O. M. Rutledge & Co., N. C., 91 S. E. 
843. 

59. Dependency.—Fact that employe was 
legally obliged to support his wife, although 
she was not living with him, has no bearing 
on question of her actual dependence, under 
Workmen’s Compensation Act, art. 2, § 7.— 
Sweet v. Sherwood Ice Co., R. I, 100 Ati, 316. 

60.——Evidence.—Prima facie proof that cus- 
todian of automobile was engaged in owner's 
service, arising from admission of ownership, 
held adequately overcome by owner's proof that 
he did not have control of car at time it col- 
lided with.a pedestri Milano v. Stuyvesant 
Auto Trading Co., N. Y. Sup., 164 N. Y. S. 26. 

61. Hours of Service Act.—The Hours of 
Service Act was intended to apply in every part 
of the United States, without regard to differ- 
ence between local conditions, and must be 
given a construction which would be sound in 
every judicial district.—United States v. Penn- 
sylvania Co., U. S. D. C., 239 Fed. 761. 

62. Respondeat Superior.—Where, when ac- 
cident occurred, chauffeur was returning from 
his father’s home, where he had driven auto- 
mobile at owner’s suggestion to obtain consent 
to drive it for owner, he was then acting as 

Elliott v. O'Rourke, R. I., 100 
Atl. 314, 

63. Willful Misconduct.—The second officer 
of a vessel ordered by his superior to seek a 
lifeboat when vessel was about to strike the 
rocks, is not, as a matter of law, guilty of ‘‘will- 
ful misconduct” because after getting into a 
lifeboat he goes back to the vessel and is un- 
able, because of lifeboat being cast off, to return. 
—North Pac. S. S. Co. v. Industrial Ace. Com- 
mission of California, Cal., 163 Pac. 910. 

64.——Workmen’s Compensation Act.—Work- 
men’s Compensation Act authorizes awards for 
injuries to mariners on navigable waters.— 
North Pac. S, S. Co. v. Industrial Acc. Commis- 
sion of California, Cal., 163 Pac. 910, 





65. Workmen's Compensation Act.—Under 
Workmen’s Compensation Act, pt. 2, § 10, dura- 
tion of disability for which compensation is to 
be paid in case of loss of several fingers is the 
sum of the periods of disability for loss of the 
fingers separately.—King v. Davidson, Mich., 161. 
N. W. 841. 


66. Workmen's Compensation Act.—Under 
Workmen's Compensation Act, pt. 3, § 15, where 
driver for creamery company was killed by auto 
truck of another company, act of decedent's 
widow and administratrix in bringing suit 
against company owning truck was election, 
and defendant company could not again be sub- 
jected to suit of employer or accident insurer.— 
Dettloff v. Hammond Standish & Co., Mich., 161 
N. W. 949 


67. Workmen's Compensation Act.—Liabil- 
ity of employer for personal injuries to servants 
by virtue of Workmen's Compensation Act rests 
solely upon contract.—Dettloff v. Hammond, 
Standish & Co., Mich., 161 N. W. 949. 


68. Workmen's Compensation Act.—Where 
deceased, employed by corporation incorporated 
and conducting its business in New Jersey, 
under contract of employment made in New 
Jersey, and accepted provisions of Workmen's 
Compensation Act of New Jersey, P. L. 1911, p. 
134, as amended by Act N. J. April 1, 1913 (P. 
L., p. 302), action cannot be maintained in Su- 
preme Court of New York for his death oceur- 
ring in New Jersey, though service cannot be 
had upon corporation to enable claimants to 
proceed under such act in New Jersey.—Verdic- 
chio v. McNab & Harlin Mfg. Co., N. Y. Sup., 164 
N. Y. S. 290. 


69. Municipal Corporations — Contributory 
Negligence.—Where_ plaintiff before crossing 
street looked both ways and was unaware of 
defendant’s automobile until it struck her as 
she was putting down her umbrella preparatory 
to boarding a street car, she was not contribu- 
torily negligent as a matter of law.—Elliott v. 
O'Rourke. R. L, 100 Atl. 314. 


70. Governmental Duty.—A municipal cor- 
poration engaged in the business of supplying 
water to its inhabitants is engaged in an un- 
dertaking of a private nature, and is liable 
therein for breach of contract or for negligence 
as a private corporation would be.—Woodward 
v. Livermore Falls Water Dist., Me., 100 Atl. 317. 


71. Notice of Defect.—Defects in defendant 
municipal corporation's street, other than defect 
which caused the injury, may be considered to 
prove the particular defect or defendant's notice 
thereof.—Dowell v. City of Raleigh, N. C., 91 8. 
E. 849. 

72.——Ordinance.—Ordinance of city of Venice 
prohibiting in any public or uninclosed place 
playing a musical instrument, making loud 
noise, calling out goods or attractive features 
of amusement, etc., without permit, held void 
as unreasonable.—Ex parte Wisner, Cal., 163 
Pac. 868. 

73. Ordinance.—The distinction between an 
ordinance and a resolution is usually considered 
to be that, while a resolution deals with mat- 
ters of special or temporary character, an 
ordinance prescribes some permanent rule of 
government.—City of Rome v. Reese, Ga., 91 S. 
E. 880. 

74. Parent and Child—Unborn Child.—A 
father is not guilty of a misdemeanor under 
Pen. Code 1910, § 116, for abandoning an unborn 
child, unless he persists in abandonment after 
child has been born.—Shelton v, State, Ga., 91 
S. E. 923. 

75. Principal and Agent—Evidence.—In an 
action for money alleged to have been loaned 
by plaintiff through her husband to defendant, 
an advertisement showing that husband was 
manager of defendant's store in 1911 was com- 
petent to be taken with fact that he was in 
store in 1910 when loans were made, to prove 
that he was manager in 1910.—True v. Cudd, S$ 
C., 91 S. E. 856. 

76. Ratiroads—Crossing.—Automobile driver 
is not under legal duty to stop before attempt- 
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ing grade crossing, where his view is obstruct- 
ed.—Brooks v. Erie R. Co., N. Y¥. Sup., 164 N. Y. 
S. 104. 


77. Penalty.—Gen. St. 1906, § 2908, author- 
izing railroad commissioners to impose penalty 
on any railroad doing business in the state for 
violation of any “rule” or “regulation,” does 
not authorize their imposition of a penalty upon 
railroad companies failing to comply with an 
“order” to erect union depot on or by fixed date. 
—Atlantic Coast Line R, Co. v. State, Fla., 74 
So. 595. , 


78. Sales—Conditional Sale. — Statement of 
plaintiff's salesman who sold mare mule under 
contract of conditional sale made while buyer 
was in possession to one afterwards purchasing 
her from buyer that she was a good horse and 
to buy her without saying anything of seller's 
claim held not to estop seller from suing to 
recover mare.—Williams Wagon Works v. A. T. 
Small & Sons, Ga., 91 S. E. 920. 


79. Description of Property.—Description 
of mule in a bill of conditional sale as “one 
iron gray mare mule, seven years old,” was 
legally sufficient.—Williams Wagon Works v. 
A. T. Small & Sons, Ga., 91 S. E. 920, 


80. Entire Contract.—A contract for sale 
of 10,000 barrels of flour, 2,500 barrels to be 
shipped each month for a period of four months, 
is an entire contract; provisions for delivery in 
installments not dividing it into separate con- 
tracts for each installment.—Consumers’ Bread 
Co. v. Stafford County Flour Mills Co., U. 8S. C. 
C. A., 239 Fed. 693, , 


81. Failure of Considerations—Where pur- 
chaser of an automobile made a cash payment, 
and gave his note for the balance, and there- 
after made two payments, and stated that he 
would pay the balance when-able, he could, not, 
when sued on the note, set up the defense of 
total failure of consideration.—Taylor v. Cone, 
Ga., 91 S. E. 910, 


$2. Inspection.—Where goods*are sold sub- 
ject to inspection, and after inspection rejected, 
title does not pass, and the seller is not bound 
to resell to ascertain the value, but may rely 


on other evidence.—Hess v. Seitzick, Wash., 163- 


Pac. 941, 


83. Rebate. — Where plaintiff 
. purchased cement at a stated price per barrel 
under an agreement for reduction if market 
price fell below such price while deliveries were 
being made to him, and later defendant quoted a 
lower price to county for advantage of con- 
tractors generally, held, that there was a reduc- 
tion of market price which entitled plaintiff to 
a rebate.—McGarry v. Superior Portland Ce- 
ment Co., Wash., 163 Pac. 928. 

84. Street Railroads—Evidence. — Evidence 
that a student motorman was operating inter- 
urban car at a speed of 45 miles per hour, and 
that defendant’s cows were visible for half a 
mile before being struck, held sufficient to sub- 
mit question of defendant’s negligence to jury. 
—Bewernitz v. Detroit, J. & C. Ry., Mich., 161 N, 
W. 976. 

85. Telegraphs and Telephones—Highways.— 
General statutory provisions authorizing tele- 
phone companies to use state highways do not 
give them the unrestricted right to erect their 
apparatus in cities and villages.—Traverse City 
v. Citizens’ Telephone Co., Mich., 161 N. W. 983. 

86. Regulation.— A municipal ordinance 
regulating telephone lines thereafter construct- 
ed and prescribing maximum rates is inapplica- 
ble to a company whose predecessor operated 
some six years before ordinance’s passage and 
continued to operate thereafter without recog- 
nizing it—City of Cadillac v. Citizens’ Tele- 
phone Co., Mich., 161 N. W. 989. 

87. Trustse—Evidence.—Where a bill to re- 
cover personal property was framed on the the- 
ory that a trust had been declared therein by 
complainant’s father, but contained a prayer 
for general relief, complainant can recover, if 
she establishes that she was the original owner 
of the property.—Ambrosius y. Ambrosius, U. S. 
Cc. C, A., 239 Fed, 473, 
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88. Vendor and Purchaser—Covenant. — If 
one sells land to another by a deed of general 
warranty, and a part is in possession of an- 
other claiming title, who refuses to quit on de- 
mand, purchaser may rely upon his covenant 
and rescind his contract.—Hoyt v. Rothe, Wash., 
163 Pac, 925. 

89. Essence of Contract.—Time for per- 
formance of written contract for sale of land 
may be modified by parol, this being especially 
true where it is not made essence of contract.— 
Frazer v. Hovey, Mich., 161 N. W. 887. 


90. Misrepresentation.—Where a vendor of 
land in good faith made misrepresentations of 
fact as to the nature of the land, the purchasers 
may, having relied thereon, and having had no 
opportunity to ascertain the misrepresentations, 
rescind the contract.—Houder vy. Reynolds, Mich., 
161 N. W. 856. 


91.——_Opinion.—Where the vendor's agent 
wrote that fruit on the farm would pay for 
the farm the first year, such statement was an 
opinion as to future possibility, its falsity af- 
forded no ground to rescind.—Draft v. Hessel- 
sweet, Mich., 161 N. W. 864. 


92. Option.—That contract between ven- 
dor and purchaser gave vendor option to declare 
unconscionable forfeitures of amounts paid for 
improvements by purchaser in case of latter's 
default would not vitiate the contract, where in 
the suit the vendor did not stand upon such 
provisions, but sought only an equitable judg- 
ment.—Brown v. Brown, Mich., 161 N. W. 823. 


93. Waters and Water Courses—Additional 
Damages.—Where some damage to crops would 
have resulted from overflow of stream if rail- 
road embankment had not been built, railroad 
was only liable for the additional damages 
caused.—Murphy v. Chicago, B. & Q. R. Co., Neb., 
161 N. W. 1048. + 

94, Insufficient Service.—Where a munici- 
pal corporation, furnishing water, gave a cus- 
tomer insufficient service and shut off the sup- 
ply entirely upon his refusal to pay for more 
than he received, it was liable in damages both 
for the insufficient service and the shutting off 
of the water.—Wocedward v. Livermore Falls 
Water Dist., Me., 100 Atl. 317. 

95. Wills — Conditional Bequest. — Where 
father willed son $2,000, to be paid at age of 
26 if he should grow up free from evil habits 
and associations, payment to be entirely within 
discretion of mother, who should decide, if 
mother found son fulfilled conditions, he took, 
not from her bounty, but as father’s legatee.— 
Stefnberg v. Wolf, N. J., 100 Atl. 333. 

96. Evidence.—Where contestants claimed 
will was not act of testator, evidence that testa- 
tor submitted will to lawyer for his opinion as 
to its validity was admissible.—Berryhill v. 
Berryhill, Tex., 193 S. W. 218. 

97. Insane Delusions.—Where will was at- 
tacked on ground of insane delusions of testa- 
tor, but it appeared that his ideas were not 
physically impossible, instruction that evidence 
of such delusions should be considered, only on 
question of soundness of his mind, was proper. 
—In re Haslick’s Will, Mich., 161 N. W. 965. 

98. Intention.—In proceedings for distribu- 
tion of an estate, where it appeared that de- 
scriptive terms of will fitted different persons 
in different degrees of relationship to testator, 
oral testimony was admissible to ascertain, if 
possible, testator’s expressed intention.—In re 
Moran’s Estate, Wash., 163 Pac. 922. 

99. Life Estate——Under will devising life 
estate and codicil conferring power of disposi- 
tion, devisee takes only a life estate with 
power to sell, and from the sale proceeds may — 
retain only the value of his life estate.—Darden 
v. Matthews, N. C., 91 S. E. 835. 

100. Rule in Shelley’s Case.—Under rule in 
Shelley’s’ Case, a devise to seven daughters for 
life “at the deaths” of the daughters, “to their 
bodily heirs,” created an estate in common in 
fee tail, which by Revisal 1905, § 1578, is en- 
larged into a fee simple.—Keziah v. Medlin, N. 
C., 91 S. EB. 836, 

















